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gress’s real target affects interstate commerce, the stronger the
motivation for Congress to spray-shoot every other object in view.
Wickard encourages Congress to be most aggressive when the
problems provoking its response are least consequential.

VII. A RETURN TO Basic “PRINCIPALS”—AND INCIDENTS

Many have argued, and Justice Thomas has suggested,5?
that a simple return to pre-1937 commerce power jurisprudence is
unsatisfactory, because social change may have rendered some of
that jurisprudence inappropriate for modern economic—or consti-
tutional—conditions. Hence, Justice Thomas has called for Su-
preme Court reconsideration of the Commerce Power in an effort
to arrive at a formulation more consistent with the structure of
the constitutional text and the views of the Founders, but not in-
consistent with all of the Court’s post-1937 Commerce Power ju-
risprudence.

My suggestion is that the standard best meeting these crite-
ria is the Founders’ own doctrine of principals and incidents.

I say this for several reasons other than mere [sic] fidelity to
original meaning. Certainly, the doctrine of principals and inci-
dents may moderate the evils of the “categorical formalism” Jus-
tice Souter has decried.’® Legal categories never can be aban-
doned consistently with the rule of law, since, after all, law de-
pends for its meaning on categories. However, we can avoid
arbitrary categories, and arbitrariness is really what Justice Sou-
ter argues against. Categories in the doctrine of principals and
incidents generally are not arbitrary because they derive from fac-
tual and historical circumstances.

When faced with a claim that a statute is outside the Com-
merce Power, a court adopting the principals and incidents doc-
trine initially would inquire whether the activity Congress is at-
tempting to govern is “interstate commerce.” If it is, then the law
is within the express Commerce Power and that part of the case is
at an end. If Congress is regulating some other activity, the Court
must determine if the law is authorized in the Necessary and
Proper Clause.

159. U.S. v. Lopez, 514 U.S. 549, 585 (1995) (Thomas, J., concurring) (“In an appropriate
case, I believe that we must further reconsider our ‘substantial effects’ test with an eye
toward constructing a standard that reflects the text and history of the Commerce Clause
without totally rejecting our more recent Commerce Clause jurisprudence.”).

160. Supra n. 128 and accompanying text.
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If the government (not the challenger) can demonstrate a his-
toric custom of regulating this sort of activity as a part of control-
ling inter-jurisdictional commerce, then the requirements of the
Necessary and Proper Clause are satisfied. If there is no applica-
ble custom, then the government could still justify the regulation
by showing it is absolutely or reasonably necessary (not merely
convenient) for the regulation of interstate commerce. This re-
quirement is not unduly burdensome, especially in the context of
federal legislation, when the stakes are so high. Among those who
believe the federal regulatory state is essential to modern condi-
tions, there must be some who are willing and able to prove it
empirically. Given the interests involved, perhaps the level of ne-
cessity to be proved should be similar to that applied to actors in
the field of private fiduciary relations.16!

By way of illustration, suppose Congress has banned inter-
state traffic in a particular drug. The drug is highly addictive, so
there is a strong demand for it, and once manufactured, it is easily
concealed and transported. Either a trial period or historical ex-
perience with similar items demonstrates that a ban on manufac-
ture or cultivation of the drug would be necessary to render the
ban on commerce effective.'82 In that case, the test of necessity
would be met, and the production ban valid. Similarly, it may be
impractical for Congress to exercise constitutional oversight over
interstate commerce over the Internet unless some sites are closed
down. A flat ban on such sites would then be incidental to regula-
tion of interstate commerce over the Internet.

Before 1937, the Supreme Court generally barred Congress
from regulating any activity the Court classified as “produc-
tion.”163 Under the principals and incidents doctrine, however, if
changes have created a situation in which governance of inter-
state commerce would be seriously impaired unless Congress con-
trols some aspect of production, then that fact can be cited to show
that regulation of production is incidental to regulation of com-
merce. Further, by putting the burden of proof on the govern-
ment, the doctrine of principals and incidents requires Congress

161. See Natelson, Public Trust, supra n. 2 (describing in detail the Founders’ commit-

ment to fiduciary government); Natelson, Necessary and Proper, supra n. 2, at 284-85 (in-

"ferring that “proper” in the Necessary and Proper Clause meant in accordance with fiduci-
ary obligations).

162. Raich, 545 U.S. at 35, 125 S. Ct. at 2216 (2005) (Scalia, J., concurring) (pointing out
in an illegal drug case that regulation of non-commercial activities is within the Necessary
and Proper Clause if “necessary to make a regulation of interstate commerce effective”).

163. E.g. Carter v. Carter Coal Co., 298 U.S. 238, 299 (1936).
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to have a legitimate basis for regulating an activity. Admittedly,
the principals and incidents doctrine may not be symmetrically
responsive. This is because if changes have rendered congres-
sional regulation of an activity no longer necessary, then arguably
the regulation still is constitutional, because during the period of
necessity it has become customary.164

Although the principals and incidents doctrine may also tilt
toward over-regulation, it does so less markedly than the Court’s
current approach. One result from its adoption (or re-adoption)
may be to encourage Congress to proceed more cautiously, and fo-
cus more on genuine social problems and less on inconsequential
ones. This would be a good thing, in my view, for if we have
learned anything about political economy since the New Deal, it is
that the increasing complexity of society, rather than justifying
centralized administration, often makes centralized administra-
tion impractical. In today’s world, even the simplest bureaucratic
blunder can do immediate and immense damage.

VIII. CoNcLusION

The Constitution grants Congress two sorts of powers per-
taining to interstate commerce. The Constitution grants an ex-
press power to govern the traditional “law merchant”—the regula-
tion of buying and selling, and certain related fields, such as mer-
cantile finance, commercial paper, currency, transportation, and
insurance. It grants an implied, incidental power to regulate
other activities. The latter grant is implied from the Commerce
Clause, and communicated in words by the Necessary and Proper
Clause. However, the Necessary and Proper Clause does not sub-
stantively expand the incidental authority given by the Commerce
Clause.

The intended scope of Congress’s incidental powers can be de-
duced from the Founders’ common law of principals and incidents.
An incidental power must be either customary or absolutely or
reasonably necessary to the execution of the principal power. One
executing the incidental power may not use it to expand one’s ex-
press authority, nor for any purpose other than execution of ex-
press authority. These limitations on incidental powers memori-

164. This, of course, depends on the unanswered question of whether the relevant cus-
tom is a contemporary standard or a Founding-Era one. As to the initial test of constitu-
tionality, the standard should be that of the Founding-Era. After a prolonged period of
constitutional application, though, one may argue that the interest in legal and social sta-
bility is promoted by adopting a contemporary standard.
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alized in the Necessary and Proper Clause were honored until
about 1937. They assured that federal powers were, as Madison
famously wrote, “few and defined.”'6>

After 1937, the Supreme Court altered the meaning of the
Necessary and Proper Clause to allow Congress to regulate any
economic activity substantially affecting interstate commerce.
Various other limitations associated with the doctrine of princi-
pals and incidents were discarded. The result is a Commerce
Power jurisprudence that is not only unfaithful to the original
meaning and structure of the text, but that suffers from signifi-
cant practical defects.

I have proposed re-adoption of the doctrine of principals and
incidents in interpreting the Necessary and Proper Clause be-
cause that doctrine is more faithful to the original understanding
and because it is more responsive to social and economic needs. It
would preserve that portion of post-1937 Commerce Power juris-
prudence justified by social and economic change, while moderat-
ing Congress’s current incentives for disingenuous behavior and
over-regulation.

165. The Federalist, supra n. 2, at No. 45, 241 (James Madison).
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